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No. 24,624 


UNTTED STATES OF AMERICA, 


DAVID W. HcCRAE, Appellant 
BRIEF FOR APPELLANT 


STATEMSNT OF ISSUES 
Whether the jury could conclude beyond a reason— 
able doubt that defendant had not acted in self defense 
in the trial for assault with a dangerous weapon. 


(The pending case has not previously been 
before this court 


STATEMENT OF THE CASE | 

Appellant, David W. McCrae, hereinafter called 
the defendant, was indicted on March 25, 1970, in four 
counts: (1) for assault with a dangerous weapon with 


intent to kill, (2) for assault with intent to kill, 


(3) for assault with a dangerous weapon, and (4) for 


carrying a concealed weapon. D. C. Code, 1967, sections 


22-501, 22-3202, 22-502, 22-3204. Having pleaded not 


not guilty, he was tried by Judge Gesell and a jury 
June 8-10, 1970. The second count was taken from the 
and the third was treated as lesser included offense 
page 147). Verdict of guilty was returned on counts 
and four. On July 28, 1970, defendant was sentenced to 
imprisonment of one to six years for the assault and of 
one year for carrying concealed weapon, to run concurrently. 
Defendant was employed at the La Salle Hotel, 
1028 Connecticut Avenue as engineer for the utilities, 
oil burners, and repairs, and also as switchboard operator 
and desk clerk (125)*# He was trusted there and had 
@ good reputation for peaceable behaviour and truth (125, 
128, 129, 130, i40). 
Sometime in the fall of 1969 defendant bought 
a tape recorder for his automobile (referred to in testi- 
mony as a. "tape deck") for »35.00 (60-61) 
On January 4, 1970, defendant returned from 
his job at 8:00 a.m. and on this trip found he had a 
slack tire (63-64). He turned in to sleep since he 
returned to work at 4:00 p.m. (64) 
While he was asleep, some one took the tape 


recorder from the car, and disconnected the wiring so 


the car would not start. (64, 93) This was near his home 


at 721 Twelfth Street, Southeast (62). 
At the Esso Filling Station, Twelfth Street 
*# Numeral references are to pages of transcript. 
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and sennsylvania Avenue, Southeast, the tape recorder 
appeared in the possession of a six-foot man, ima.aed, 
who sold it for $10,00 to an eighteen year ola employee, 
Richard McCann (12-13, 49). Another employee, James 
Cole, then bought it from McCann for the same price (51) 
McCann first put in a car but when Cole bought it, it 
was placed in the office (52). 

Defendant awaked about 3:00 p.m. He en his 
tire had to be fixed and when he went to the car, found 
the tape recorder gone (64). He went to the Esso Station 
for the dual purpose of reporting the theft by phone and 
to arrange about the tire (65,86). He owned a gun and 
after missing his tape recorder, he Fetched it and placed 
it in his pocket (67). He had no idea at aro Shao that 
the tape recorder would appear at the Esso Station (86-87). 

Defendant went to the Esso Station and found 
his tape recorder there (67-68) "laying on the table" 
and picked it up (68). James Cole objected and demanded 
15.00 for it. Defendant replied "this is my tape", and 
accused Cole of taking it from his car (68). An argument 
followed, and by the testimony of defendant (69, 100) 
and his companion David Hill (108-110) Cole had his hand 
in his pocket as if pointing to shoot defendant with a 
gun concealed there. At this juncture defendant pulled 
his gun from his own pocket (101), "* * * 1 hesitated, 
He pointed something at me like he was intending to shoot 
me, and that is when I pulled the trigger. I had no 
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intention of shooting him." (101) 


ARGUMENT 

The one issue presented and argued herein is 
that with the evidence before it the jury must entertain 
a reasonable doubt, at the very least, regarding self 
defense. The actions of this defendant can only be under- 
stood and explained as being in defense of himself against 
a@ reasonable apprehension of serious bodily harm to himself. 

Rule 17(c)(iii): It is desired that the Court 
read the following portions of the transcript: 
Witness Cole, p. 7 line 2 to p. 8 line 7 
Stipulation, 10 lines 3-10 


Witness Hunter, 12 line 12 to p. 13 line 16 
18 line 9 to p. 19 line 4 
22 lines 7-9 
Witness McCann, 4? line 6 to p. 52 line 22 
Stipulation, 56 lines 16-19 
Motion and Ruling, p. 57 last line to p. 58 first line 
Witness Sandifer, 60 line 15 to p. 61 line 11 
Defendant McCrae, 62 line 5 to p. 70 line 15 
71, lines 2-4 
85 line 3 to p. 88 line 20 
93 lines 12-15 
98 line 12 to p. 102 line 3 
Witness David Hill 106 line 12 to p. 108 line 18 
| 109 line 14 to p. 110 line 5 
Witness Coen, 125 lines 21-23 
128 lines 14-17 
129 lines 3-12 
130 lines 4-9 
Witness Little 140, lines 6-21 
Motion and order, p. 145 last 5 lines 
an 


juc saw oF seit defense has been discussed in 
a number of District of Columbia cases ané velic.2o 1 - 
been placed on Brown v. U. S., 256 U.S. 335 (1921), 
and on Beard v. U. S., 158 U.S. 550 (1895). 

In Beard, there was a dispute over a cow, and 
when one of the persons claiming its possession approached 
the defendant "having his left hand * * * in the left 
pocket of his trousers" and made a motion as if to draw, 
defendant struck him with his gun and ‘mocked him down. 
Death later resulted from this blow. The defendant, 

"Babe Beard", was indicted, tried, found guilty of 
manslaughter, and sentenced to eight years of imprisonment. 
The conviction was reversed, and the onpetie discusses 

at some length the common law doctrine of self defense. 

The case had been decided at the trial on the basis of 


a strict requirement on defendant to retreat from the 


altercation over the cow before striking the blow. 


The Court's opinion states: 


"* %* %* The accused being! where he 
had a right to be, on his own premises, con- 
stituting a part of his residence and home, 
at the time the deceased approached him in a 
threatening manner, and not having by language 
or conduct provoked the deceased to assault 
him, the question for the jury was whether, 
without fleeing from his adversary, he had, 
at the moment he struck the deceased, reason- 
able grounds to believe, and in good faith 
believed, that he could not save his life or 
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provect himseif from great bodily harm except 

by doing what he did, namely. strike the dec rn-~? 
with his gun, and thus prevent his further 
advance upon him, * * * " (p, 560) 


In Brown v. U. S., 256 U.S. 335 (1921), 


defendant appealed from a second degree murder conviction 
and obtained a reversal. Again there had been an alter- 
cation, the other person lifted a knife and the defendant 
to protect himself fired his pistol and killed the 
assailant. The Court, speaking through Justice Holmes, 
reviewed the law as follows: 


"It is useless to go into the developments 
_ of the law from the time when a man who had 
killed another no matter how innocently had to 
get his pardon, whether of grace or of course. 
Concrete cases or illustrations stated in the 
early law like the reference to retreat in Coke, 
Third Inst. 55, and elsewhere, have had a ten- 
dency to ossify into specific rules without 
much regard for reason, Other examples may be 
_found in the law as to trespass ab initio 
* %** % and as to fresh complaint after rape. 
* * * Rationally the failure to retreat is 
-@ circumstance to be considered with all the 
others in order to determine whether the 
defendant went farther than he was justified 
in doing; not a categorical Preoft of guilt. 
The law has grown, and even if historical 
mistakes have contributed to its growth it has 
tended in the direction of rules consistent 
with human nature. Many respectable writers 
agree that if a man reasonably believes that 


-6— 


he is in immediate danger of death or grievous 
bodily harm from his assailant he may stani 1ic 
ground and that if he kills him he has not 
exceeded the bounds of lawful self-defense. 
That has been the decision of this Court. 

Beard v. United States, * * * 1" (p. 343) 


Beard and Brown have been referred to for 
authority in the District of Columbia, e.g. in Laney 


v. U. S., 54 App.D.C. 56, 59, 294 Fed. 412, bas (1923) 
and in Kinard v. U. S., 68 App.D.C. 250, 254, 96 F.24 
522, 526 (1938), where the opinion states: | 


| 

" % * * The essence of the self-defense 
Situation is a reasonable and bona fide belief 
of the imminence of death or great bodily harm. 


Brown v. United States, * * * 1" | 


Brown was again cited in Harris v. U. S., 124 U.S.App.D.C. 
308, 364 F.24 701 (1966) for the doctrine that 


"One who is attacked may repel the attack 
with whatever force he reasonably believes is 
necessary under the circumstances *| * * " 

This case went off on the further point that defendant 
had provoked the fight and forfeited the self defense 
protection, a qualification which does not apply on 

| 


this appeal, where defendant was properly seéking 


recovery and had actually recovered property stolen from 


him prior to the threat against him. 


In Sacrini v. U. S., 38 App.D.C. 371 (1912), 


this Court defined self defense as follows: 


"The true test for the application of 
the jury is whether the circumstances presented 
to the mind of the defendant were ‘such that 
they would have produced upon the mind of any 
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reasonably prudent person, situated as the 
defendant was at the time, the reasorabl2 b=1i27 
that the deceased was then about to kill him 

or to do him serious bodily harm." (p. 378) 


Applying these clear doctrines to the case now 
before the Court, it is respectfully submitted that the 
case on the first and third counts of the indictment 


should not have gone to the jury and one of the motions 


for acquittal should have been granted (57, 145). 


Defendant had retrieved the tape deck which had been 
removed from his car and was carrying it home. He was 
accosted by another who claimed it and made a gesture 
which reasonably conveyed to defendant a fear of serious 


bodily harm and he acted in self defense. 
CONCLUSION 


Self defense being established, the judgment 
of conviction and sentence on Count One of the Indictment 
should be reversed, and the case remanded for a judgment 


of acquittal on this count, 
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ISSUE PRESENTED * 


In the opinion of appellee, the following issue is pre- 
sented: 


Did the trial court properly deny appellant’s motion 
for judgment of acquittal on the ground that the evidence 
established self-defense as a matter of law? 


* This case has not previously been before this Court. 
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COUNTERSTATEMENT OF THE CASE 


On March 25, 1970, a four-count indictment was filed 
charging appellant with assault with intent to kill while 
armed (count one),? assault with intent to kill (count 
two), assault with a deadly weapon (count three),* and 
carrying a pistol without a license (count four).* On 


122 D.C. Code §§ 501, 3202. 
222 D.C. Code § 501. 

322 D.C. Code § 502. 

422 D.C. Code § 3204. 
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June 8, 1970, trial began before the Honorable Gerhard 
A. Gesell and a jury, and on June 10 the jury returned 
a verdict of guilty on counts one and four.’ On July 28, 
1970, appellant was sentenced to one to six years on 
count one and one year on count four, the sentences to 
run concurrently. 


The Government’s Case 


On Sunday afternoon, January 4, 1970, James P. Cole 
was shot in the head by appellant (Tr. 7). The shooting 
occurred at Mr. Cole’s place of employment, a gas sta- 
tion at 12th Street and Pennsylvania Avenue, S.E. (Tr. 
6), at approximately 3:45 p.m. (Tr. 10). Mr. Cole re- 
membered very little about the shooting (Tr. 7-8). His 
testimony at trial was very short, apparently on account 
of his poor medical condition.® 

Mr. Moses L. Hill lived next door to appellant and 
had known him for about two years (Tr. 24). On the 
day of the shooting appellant came up to him at the gas 
station at 12th Street and Pennsylvania Avenue, S.E., 
where Mr. Hill worked along with Mr. Cole, and asked 
if he had seen anyone tampering with his car (Tr. 20). 
Appellant said that someone had stolen his tape deck and 
that “he was going to kill” whomever he found with it 
(Tr. 26). About five minutes later Mr. Hill saw appel- 
lant shoot James Cole (Tr. 27, 29). He heard no con- 
versation between the two men prior to the shooting (Tr. 
30). The victim, Mr. Cole, had his arms folded in front 
of him when the shooting occurred (Tr. 29-30). Mr. 
Hill did not see Mr. Cole make any advance toward ap- 
pellant, nor did he see Mr. Cole place his hands into his 
pockets at any time (Tr. 30). 

The manager of the gas station, Robert Hunter, testi- 


5 The court did not submit count two to the jury, and count three 
was considered as a lesser included offense (Tr. 147). 


° The trial judge, in denying bail for appellant pending sentence, 
remarked that the victim was “a vegetable, having been shot be- 
tween the eyes... . He will be a ward of the community for the 
rest of his life.” (Tr. 161-162.) 
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fied that James Cole came to work at about 7:45 a.m. 
on the day of the shooting (Tr. 11). A man whom Mr. 
Hunter had never seen before came into the station and 
sold a stereo tape deck to another employee, Richard 
McCann, for $10 (Tr. 12). Several hours later, as Mr. 
Cole was turning in his receipts and was preparing to 
leave, the shooting occurred (Tr. 13-14). Mr. Hunter, 
who was about thirteen feet from where appellant and 
Mr. Cole were talking, saw appellant pull out a gun, 
point it at Mr. Cole’s head for “about two or three sec- 
onds” and then fire (Tr. 19). Mr. Hunter heard none 
of the conversation, if there was any, between appellant 
and Mr. Cole (Tr. 14, 19). He did relate, however, that 
when the shooting occurred, Mr. Cole was standing five 
or six feet from appellant (Tr. 17) with his arms folded 
across his chest (Tr. 20). Mr. Cole at no time had his 
hands in his pockets (Tr. 20), nor did he make any 
movement toward appellant (Tr. 20). 

Richard McCann, who bought the tape deck originally, 
testified that he had put it in the service station for Cole 
(Tr. 51-52). He was standing about twenty feet from 
where appellant and Mr. Cole were arguing about some- 
thing (Tr. 58). All of a sudden appellant’s voice “got 
loud” (Tr. 54), and he pulled out a gun, pointed it at 
Cole for a few seconds with his arm outstretched, and 
then fired it about twelve inches from Cole’s head (Tr. 
54). 

Mr. Howard R. Raymunde, another employee of the 
gas station, also saw appellant shoot Mr. Cole (Tr. 29, 
440). Raymunde was working when he heard someone 
shout, “Where is it?” (Tr. 43). He looked up from 
about ten feet away and saw appellant shoot Cole. He 
remembered at trial that Cole was about five feet from 
appellant at the time of the shooting. After the shooting 
appellant walked “pretty calmly” away from the station 
(Tr. 45). 

At the conclusion of the government’s case, appellant 
made a motion for judgment of acquittal “for the rec- 
ord,” which was promptly denied (Tr. 58). 
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The Defense Case 


Appellant based his defense on the theory of self- 
defense. He testified that on the day of the shooting his 
Thunderbird automobile was broken into and his tape 
deck stolen (Tr. 64). He immediately went and got his 
gun (Tr. 67, 92) because “I figured if anybody had the 
nerve to take it out of my car if I happened to see it, I 
would have trouble getting it back.” (Tr. 67.) Appel- 
lant testified that he and a companion, David Hill, the 
brother of the government’s witness Moses Hill, went to 
the gas station at 12th Street and Pennsylvania Avenue 
to get a tire fixed on appellant’s car and to call the police 
(Tr. 93-96). Appellant testified that while they were 
there David Hill saw his tape deck in the station (Tr. 
67-68). Appellant went in and got the tape deck, and 
when Mr. Cole offered to sell it to him, he countered by 
accusing Cole of breaking into his car and stealing the 
tape deck (Tr. 68). Appellant claimed that he shot Cole 
when Cole stuck his hands into his pockets and “was 
pointing something at me through his pocket” (Tr. 69). 
On cross-examination appellant admitted that he could 
not remember exactly what Mr. Cole had said to him 
prior to the shooting other than that it was “a few curse 
words” (Tr. 98). When Cole allegedly put his hands 
into his pockets, he “didn’t say anything,” and appellant 
said nothing whatsoever to Mr. Cole before shooting him 
(Tr. 101). Appellant had never seen Mr. Cole before 
and did not know whether or not he carried a gun (Tr. 
85-86). 

David Hill testified that he did see a tape deck in the 
gas station, but, contrary to what appellant had said, 
he denied telling appellant that it was appellant’s tape 
deck (Tr. 110-112). He heard appellant and Cole argu- 
ing (Tr. 106), but, though he was only three feet away, 
he remembered nothing of what was said (Tr. 108). 
Just prior to the shooting, he saw Cole with his hand in 
his pocket “like he was going to shoot” (Tr. 108). 
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Three character witnesses testified that appellant had 
a reputation for being truthful and peaceful (Tr. 128- 
129, 138-140, 142-148). 

At the conclusion of the testimony, appellant renewed 
his motion for judgment of acquittal on the ground that 
“the jury would have to have a reasonable doubt as to 
the self-defense claim of the defendant” (Tr. 146). The 
court, noting that such a ruling would be “usurping the 
function of the jury” (Tr. 146), denied the motion. 

Appellant requested the standard “red book” instruc- 
tion on “Self-Defense, If Appearances Are False” (Tr. 
147).? The court indicated that it not only would give 
that instruction but would “give the whole works on self- 
defense” (Tr. 148). 


ARGUMENT 
The issue of self-defense was properly left to the jury. 


(Tr. 14, 20, 26, 29-30, 44, 54, 67-69, 92, 98, 101- 
102, 108-109, 148) 


Appellant’s sole claim of error is that the trial court 
should have ruled as a matter of law that he shot James 
Cole in self-defense. In light of the evidence at trial, 
this claim is completely devoid of merit. 

It is settled that an appellate court, in reviewing the 
denial of a motion for judgment of acquittal, must ex- 
amine the evidence in the light most favorable to the 
government and must determine, making full allowance 
for the right of the jury to assess the credibility of wit- 
nesses, weigh the evidence and draw justifiable infer- 
ences from it, whether a reasonable mind might fairly 
conclude guilt beyond a reasonable doubt® It is not nec- 
essary that the evidence rule out every reasonable hy- 


7 JUNIOR BAR SECTION OF D.C. Bar ASss’N, CRIMINAL Jury IN- 
STRUCTIONS FOR THE DISTRICT OF COLUMBIA, No. 128 (1966). 


® Crawford v. United States, 126 U.S. App. D.C. 156, 875 F.2d 382 
(1967) ; Curley v. United States, 81 U.S. App. D.C. 389, 160 F.2d 
229, cert. denied, 381 U.S. 887 (1947). 
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pothesis but that of guilt. On the contrary, where there 
are divergent hypotheses, one of guilt and one of inno- 
cence, and there is evidence to support each, then the 
jury must be given an opportunity to choose between 
them. Were the rule otherwise, the government would 
be required to prove its case beyond a reasonable doubt 
to the judge, a result which would relegate the jury to 
the “very low grade function of secondary fact finders.” ° 

The evidence in the case at bar showed that appellant 
immediately went and got his gun after discovering the 
theft of his tape deck (Tr. 67, 92). One government 
witness testified that only five minutes before the shoot- 
ing appellant swore that he would kill the thief it he 
found him (Tr. 26). Four government witnesses saw 
appellant point the gun at the victim and shoot him in 
the head (Tr. 14, 29, 44, 54). Two of these witnesses 
testified that the victim made no movement toward ap- 
pellant whatsoever (Tr. 20, 29) and that at the time of 
the shooting the victim had his arms folded across his 
chest (Tr. 20, 29-30). None of the government wit- 
nesses saw the victim place his hands in his pockets (Tr. 
20, 30). 

As a basis for the self-defense theory, appellant and 
David Hill claimed that the victim did have his hand in 
his pocket and did appear to be pointing something at 
appellant through his pocket (Tr. 69, 98, 101, 108-109). 
That, however, was the only evidence which in any way 
tended to support appellant’s claim of self-defense, On 
the other hand, neither appellant nor his witness could 
remember what the victim had said prior to the shooting 
or whether it was threatening or not (Tr. 102, 108). 
Neither of them suggested that Cole displayed any type 
of aggressive behavior. Appellant admitted that he shot 
Cole without warning him—in fact, without saying any- 
thing to him (Tr. 101). In addition to admitting that 
he got the gun to effect the return of the tape deck (Tr. 


®° Crawford v. United States, supra, note 7, 126 U.S. App. D.C. 
at 158, 375 F.2d at 334. 
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67), appellant admitted starting the confrontation by 
entering the station, snatching the tape deck and accus- 
ing Mr. Cole of the theft (Tr. 68).2° Thus augmented,” 
the Government’s case was little short of devastating. 

It is, of course, well established that where the evi- 
dence is conflicting on a particular issue, it is for the 
jury to resolve such conflicts.” Similarly, when a defense 
is raised by the defendant and the evidence relative to 
that defense is conflicting, the issue is properly left to 
the jury for resolution.“ The jury was instructed on 
self-defense (Tr. 148), and by their verdict they found 
appellant’s claim to be insubstantial. That verdict should 
not now be overturned. 


18 Although not directly in issue here, it is clear that one cannot 
provoke an attack and then claim self-defense in repelling the 
attack. Rowe v. United States, 125 U.S. App. D.C. 218, 219, 370 
F.2d 240, 241 (1966) ; Harris v. United States, 124 U.S. App. D.C. 
308, 309, 364 F.2d 701, 702 (1966). 


11 See United States v. Lumpkin, D.C. Cir. No. 24,410, decided 
June 21, 1971, slip op. at 11; Thompson v. United States, 182 U.S. 
App. D.C. 38, 405 F.2d 1106 (1968). 


12 Johnson V. United States, 138 U.S. App. D.C. 174, 177-178, 426 
F.2d 651, 654-655 (1970) (en banc), cert. dismissed as improvi- 
dently granted, 401 U.S. 846 (1971); May v. United States, 84 
U.S. App. D.C. 233, 245-246, 175 F.2d 994, 1006-1007, cert. denied, 
338 U.S. 830 (1949). 


18 Hunt v. United States, 103 U.S. App. D.C. 309, $10, 258 F.2d 
161, 162 (1958), cert. denied, 358 U.S. 986 (1959); see Rowe v 
United States, supra note 9; Matthews v. United States, 115 U.S 
App. D.C. 339, 341, 319 F.2d 740, 742, cert. denied, 875 U.S. 943 
(1963) ; Parker v. United States, 81 U.S. App. D.C. 282, 288, 158 
F.2d 185, 186 (1946), cert. denied, 380 U.S. 829 (1947). 
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CONCLUSION 


WHEREFORE, appellee respectfully submits that 
judgment of the District Court should be affirmed. 
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